
EchoStar CORP
Form 8-K
February 14, 2011

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C.  20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported):
February 13, 2011

ECHOSTAR CORPORATION
(Exact name of registrant as specified in its charter)

NEVADA 001-33807 26-1232727
(State or other jurisdiction of incorporation) (Commission File Number) (I.R.S. Employer Identification No.)

100 INVERNESS TERRACE E.
ENGLEWOOD, COLORADO 80112

(Address of principal executive offices) (Zip Code)

(303) 706-4000
(Registrant�s telephone number, including area code)

Not applicable
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(Former name or former address, if changed since last report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of
the following provisions:

o Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

o Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

o Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

o Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Item 1.01.             Entry into a Material Definitive Agreement.

Agreement and Plan of Merger

On February 13, 2011, Hughes Communications, Inc., a Delaware corporation (�Hughes�), and the parent company of Hughes Network Systems,
LLC (�HNS�), entered into an Agreement and Plan of Merger (the �Merger Agreement�) with EchoStar Corporation, a Nevada corporation
(�EchoStar�), EchoStar Satellite Services L.L.C., a Colorado limited liability company (�Satellite Services�), and Broadband Acquisition
Corporation, a Delaware corporation (�Merger Sub�), pursuant to which, subject to the terms and conditions set forth therein, Merger Sub will
merge with and into Hughes (the �Merger�), with Hughes continuing as the surviving entity, which will become a wholly owned subsidiary of
EchoStar.

Pursuant to the Merger Agreement, upon the closing of the Merger, each issued and outstanding share of common stock, par value $0.001 per
share (�Common Stock�), of Hughes (other than any Common Stock with respect to which appraisal rights have been duly exercised under
Delaware law) will automatically be converted into the right to receive $60.70 in cash (without interest) and cancelled.  The Merger Agreement
also contemplates the repayment of all of the outstanding debt of Hughes and HNS (including the 9½% Senior Notes due 2014 issued by HNS),
except that the $115 million loan facility guaranteed by COFACE, the French Export Credit Agency, will continue to remain outstanding
following the Merger if the requisite lender consents thereunder are obtained.

Each of the boards of directors of Hughes and Merger Sub approved the Merger Agreement and deemed it advisable and fair, and in the best
interests of, their respective companies and stockholders, to enter into the Merger Agreement and to consummate the Merger and the
transactions and agreements contemplated thereby. The board of directors of EchoStar approved the Merger Agreement and deemed it advisable
and fair to, and in the best interests of, its stockholders to enter into the Merger Agreement and to consummate the transactions and agreements
contemplated thereby.

The Merger is expected to close later this year, subject to certain closing conditions, including among others, (i) receiving the required approvals
of Hughes�s stockholders, which approval was effected on February 13, 2011, by written consent of a majority of Hughes�s stockholders (the
�Majority Stockholders� Written Consents�), (ii) 20 business days having elapsed since the mailing to Hughes�s stockholders of the definitive
information statement, with respect to such adoption of the Merger Agreement, in accordance with the Securities Exchange Act of 1934, as
amended (the �Exchange Act�), and the rules and regulations promulgated thereunder, (iii) receiving certain government regulatory approvals,
including approval by the Federal Communications Commission (�FCC�), the expiration or termination of the waiting period under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the receipt of the consents required under certain export control laws,
(iv) the absence of any order or injunction by a court of competent jurisdiction preventing the consummation of the Merger, and the absence of
any action taken, or any law enacted, entered, enforced or made applicable to the Merger, by any governmental entity that makes the
consummation of the Merger illegal or otherwise restrains, enjoins or prohibits the Merger, (v) the absence of any proceeding in which the
Office of Communications of the United Kingdom seeks to prohibit or enjoin the Merger, (vi) the accuracy of the representations and warranties
made by Hughes, EchoStar and Merger Sub, (vii) the performance, in all material respects, by each of Hughes, EchoStar and Merger Sub of all
its respective obligations, agreements and covenants under the Merger Agreement, (viii) subject to certain customary exceptions, the absence of
(a) a change or event that has a material adverse effect on the business, financial condition or results of operations of Hughes and its subsidiaries,
taken as a whole or (b) any event, change, occurrence or effect that would prevent, materially delay or materially impede the performance by
Hughes of its obligations under this Agreement or the consummation of the transactions contemplated hereby, if not cured, in either case since
February 13, 2011 and (ix) holders of shares of Common Stock representing in excess of 25% of the outstanding shares of Common Stock shall
not have exercised (or if exercised, shall not have withdrawn prior to the commencement of the marketing period for the financing of the
pending transaction) rights of dissent in connection with the Merger.  The Merger Agreement clarifies that no party may rely on a failure of
conditions to be satisfied if such party�s breach was the proximate cause of the failure.
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The Merger Agreement contains customary representations, warranties and covenants of Hughes, EchoStar and Merger Sub.  In particular,
Hughes makes certain representations and warranties related to the business in which it
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operates, including with respect to its communications licenses; the health of its satellite currently in orbit and other related information; that
there are no claims under coordination and concession agreements; the status of Hughes�s earth stations; and compliance with regulatory and
export control laws.  EchoStar and Merger Sub also make a representation that EchoStar and Satellite Services have sufficient financing in order
to complete the Merger.

Hughes has agreed to various covenants in the Merger Agreement, including, among others, covenants (i) to use commercially reasonable efforts
to conduct its business in the ordinary course consistent with past practice during the interim period between the execution of the Merger
Agreement and completion of the Merger, (ii) not to engage in certain kinds of transactions during this interim period and (iii) to cooperate and
use commercially reasonable efforts to take all actions necessary to obtain all governmental and antitrust, FCC and regulatory approvals, subject
to certain customary limitations. As noted above, EchoStar and Satellite Services represent and warrant in the Merger Agreement that at the
closing of the Merger they will have access to sufficient funds to consummate the Merger and the other transactions contemplated by the Merger
Agreement, and there is no closing condition related to them having procured such financing.

The Merger Agreement also contains a covenant pursuant to which Hughes has agreed, subject to certain customary exceptions described below,
that it will not, and will cause its representatives not to, solicit, facilitate (including by providing information) or participate in any negotiations
or discussions with any person relating to, any takeover proposal, as further described in the Merger Agreement. The Merger Agreement
contains a �fiduciary-out� provision, which provides that, prior to the time the stockholders of Hughes have adopted and approved the Merger
Agreement (which adoption and approval was obtained on February 13, 2011 pursuant to the Majority Stockholders� Written Consents), the
board of directors of Hughes may engage with alternative purchasers, change its recommendation to Hughes�s stockholders or enter into a
definitive agreement with respect to an unsolicited acquisition proposal, only if the board of directors of Hughes has determined in good faith
(a) that failure to take such action is likely to be inconsistent with the board�s fiduciary duties, and (b) that the acquisition proposal constitutes a
�Superior Proposal.� However, as Hughes�s stockholders have approved and adopted the Merger Agreement pursuant to a written stockholders�
consent, the �fiduciary-out� provision no longer provides an exception to the non-solicitation obligations described in this paragraph.

The Merger Agreement also contains a covenant pursuant to which EchoStar or the surviving entity must indemnify officers, directors and
employees of Hughes and its subsidiaries for a period of six years following the closing of the Merger for all liabilities or claims related to their
service or employment with Hughes or its subsidiaries occurring prior to the closing of the Merger. This covenant further requires EchoStar to
keep in place Hughes�s directors and officers liability and fiduciary liability insurance policies in effect at the closing, or purchase a �tail policy�
offering similar coverage unless Hughes purchases such a policy prior to closing.

The Merger Agreement contains certain termination rights for both Hughes and EchoStar.  In addition to certain termination rights related to
breaches of the agreement or actions taken by Hughes with respect to alternative transactions, so long as the failure of the terminating party to
comply with its obligations is not the cause for delay in closing, each of EchoStar and Hughes has the right to terminate the Merger Agreement
unilaterally if the Merger has not closed by a date nine months from the execution of the Merger Agreement.  In addition, the Merger Agreement
provides that, upon termination of the Merger Agreement under specified circumstances, Hughes may be required to pay EchoStar a termination
fee of $45 million.

The Merger Agreement also contains termination and other rights related to the occurrence of certain reductions in performance or total loss of
Hughes�s satellite currently in orbit, and certain waivers increasing risks associated with construction, launch or operation of Hughes�s satellite
currently under construction (a �Material Satellite Event�). Upon a Material Satellite Event, EchoStar is entitled to terminate the Merger
Agreement until 60 days after Hughes provides a written plan describing its intended response (the �Mitigation Plan�). If EchoStar has not
provided written consent to the Mitigation Plan 30 days after delivery, Hughes can then terminate the Merger Agreement. In addition, from the
date of any Material Satellite Event until EchoStar�s approval of the Mitigation Plan, Hughes will also be required to provide EchoStar with daily
reports of customer complaints and subscriber cancellations.
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The representations, warranties and covenants contained in the Merger Agreement were made by the parties thereto only for purposes of that
agreement and as of specific dates; were solely for the benefit of the parties to the Merger Agreement; may be subject to limitations agreed upon
by the contracting parties, including being qualified by confidential disclosures made for the purposes of allocating contractual risk between the
parties to the Merger Agreement instead of establishing these matters as facts (such disclosures include information that has been included in
Hughes�s public disclosures, as well as additional non-public information); and may be subject to standards of materiality applicable to the
contracting parties that differ from those applicable to investors.  Investors are not third party beneficiaries under the Merger Agreement (except
for the right of Hughes�s stockholders to receive the transaction consideration from and after the consummation of the Merger) and should not
rely on the representations, warranties and covenants or any descriptions thereof as characterizations of the actual state of facts or condition of
Hughes or EchoStar or any of their respective subsidiaries or affiliates.  Additionally, the representations, warranties, covenants, conditions and
other terms of the Merger Agreement may be subject to subsequent waiver or modification.  Moreover, information concerning the subject
matter of the representations, warranties and covenants may change after the date of the Merger Agreement, which subsequent information may
or may not be fully reflected in Hughes�s public disclosures.

EchoStar and Satellite Services have obtained an aggregate financing commitment of $1 billion in senior secured bridge financing and $800
million in senior unsecured bridge financing, in each case from Deutsche Bank AG Cayman Islands Branch in connection with the pending
transaction. These funds, in addition to existing cash balances, will be sufficient to finance the cash consideration to Hughes stockholders and to
refinance certain existing Hughes debt.  In addition to certain other conditions, the commitment of these funds is contingent on the closing of the
transaction.  The funding of the financing commitment is not a condition to the transaction or to the obligations of EchoStar or Merger Sub
under the Merger Agreement.

Item 9.01  Financial Statements and Exhibits

(d)  Exhibits.

Exhibit 99.1             Press Release dated February 14, 2011

Forward-Looking Information

The information included in this Current Report on Form 8-K contains certain �forward-looking statements� within the meaning of the Private
Securities Litigation Reform Act of 1995 throughout this report with respect to EchoStar, the proposed Merger and its business. These
forward-looking statements can be identified by the use of terminology such as �believe,� �intend,� �plan,� �estimate,� �expect� or �anticipate�.  The
forward-looking statements set forth above involve a number of risks and uncertainties that could cause actual results to differ materially from
any such statement, including the risks and uncertainties discussed in EchoStar �s Disclosure Regarding Forward-Looking Statements included in
its recent filings with the Securities and Exchange Commission, including its annual report on Form 10-K/A for the year ended December 31,
2009 and its most recent quarterly report on Form 10-Q for the quarter ended September 30, 2010. The forward-looking statements speak only as
of the date made, and EchoStar expressly disclaims any obligation to update these forward-looking statements.
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SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned thereunto duly authorized.

ECHOSTAR CORPORATION

By: /s/ R. Stanton Dodge
R. Stanton Dodge
Executive Vice President, General Counsel and
Secretary

Dated:  February 14, 2011
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